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AHHOTAIUA

B nanHO#l paboTe TeopeTHYecKH aHAIM3UPYETCs] COCTOSHHE MPOTHUBOIIPABHOCTU
JNEUCTBUS MM O€31EeUCTBUS, KOTOPOE SIBISIETCA OJHHUM U3 YCJIOBHA MPUMEHEHUS
MephbI TpaXKAaHCKO-TIPABOBOM OTBETCTBEHHOCTH. B naHHOI paboTe aHanu3upyercs
paBoBasi NpHUpPOAAa MPOTUBOMPABHOIO JEHCTBUS WU O€3ACUCTBUSA, €r0 pojib B
IIPUMEHEHUU MEpP TI'PAXKIAHCKO-IIPAaBOBOW OTBETCTBEHHOCTU. M3BeCTHO, 4TO IUIA
IIPUMEHEHUSA MEP IOPUINYECKON OTBETCTBEHHOCTH, B TOM YHUCJIE MEp I'Pa)kIaHCKO-
IIPABOBOM OTBETCTBEHHOCTH, HEOOXOJUMBI ONPECIIEHHbIE OCHOBAHUS U YCJIOBHUS.
[To oOmemy mnpaBuily OTCYTCTBME TaKUX OCHOBAHMNW M YCJIOBHHA MCKIIIOYAET
OTBETCTBEHHOCTB.

KiroueBbie cJjioBa: 1opuauyeckas OTBETCTBEHHOCTh, TI'PaXJaHCKO-TIPABOBAas
OTBETCTBEHHOCTb, IPOTUBONPABHOE JEWUCTBUSA, MPOTUBONpPaBHOE Oe3nelcTBUE,
JEIIAKT, BPEN.

MHeHuss O CyIIeCTBOBAaHMM COCTaBa IPaBOHAPYLIEHUS Kak oOIIero u
€IUHCTBEHHOTO OCHOBAHUs IOPUAUYECKOW  OTBETCTBEHHOCTH  IIPU3HAIOTCS
yaeHsIMu-TipaBoBeaamu’. O. OKIONOB MOIUEPKHYII, 4TO MEPBI OTBETCTBEHHOCTH HE
MOTYT COYETaTbCsl MO JBYM PAa3HBIM OCHOBAaHMSAM T'PaXKIAHCKO-IIPABOBOU
OTBETCTBEHHOCTH (HapyLIEHUE YCIOBHM JOTOBOpa U MPUUMHEHUE BPEA), a TAKXKe
Ipy HapyUIEHUU 3aKoHa (TPOTUBOIMpPABHBIX JEUCTBUM MM Oe31eHCTBUS IO
JCIUKTHBIM  00s3aTENIbCTBAM) C HApyIIEHHEM JOTOBOPHBIX 00S3aTENbCTB
IrPakIaHCKOE 3aKOHOJATEIBbCTBO IPU3HAET «IPEANOCBUIKON» IIPU INPUMEHEHUN
OTBETCTBEHHOCTH MU OIPEIAECICHUN TIPaXJAHCKO-IIPABOBONM OTBETCTBEHHOCTH 34

! Margees I'.K. OcHoBaHus TpaXIaHCKO-TIPABOBOH OTBETCTCBEHHOCTH. -M. : IOpummut. 1970. -5 c.
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JCIINKTHBIC 065138.TCJII>CTB&2.

[TpoTuBOMpaBHOE MOBEACHUE SIBISIETCS 005A3aTEIbHBIM MPU3HAKOM MPECTYTICHUS U
OJTHUM M3 OOBEKTHUBHBIX JIEMEHTOB €r0 COCTaBa - «BHEIIHEH XapaKTEepPUCTUKON
COBEPLIEHHOTO JULIOM IIPOTUBOIIPABHOIO IECIHUS.
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[IpoTuBOmpaBHOE TMOBEJACHHE TMPOSABIAETCA B JABYX (QopmMax - ACUCTBHS U

oe3neiicTBus. [IpoTuBonpaBHOE JNEHCTBHE HE COOTBETCTBYET 3alpeTaMm 3aKoHa, a
IIPOTUBONPABHOE Oe3/1eiiCTBIE HAPYIIAET 00S3aTEIbHEIE IPABOBLIE HOPMBI®.
[Ton mpoOTUBOIPAaBHBIMU AEHCTBUSAMU MOHUMAETCS HEUCIIOJHEHUE JIMIIOM CBOUX

065[33HHO0TCI>1, BBITCKAIOIIMX K3 34KOH4, O0TOBOpa HIKM OJHOCTOPOHHHX
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COTJIALICHUM, a TakkKe OOb[YaeB JEJIOBOr0 000pOTa, U HECOOIIOJICHUE HX.
Hanpumep, rpaxknannH AnueB AHBap IpoJajl CBOM KOMIBIOTED HA OCHOBaHUU
JIOTOBOpa KyIuu-mipoaaku. OIHAKO OH HE Iepefail KOMIIBIOTEp B CPOK,
MPEIyCMOTPEHHBIH KOHTpakToM. CaMO 3TO JeHWCTBHE MOXET ObITh MPU3HAHO
HapyLICHUEM IIPaB.

[ToHsiTME TPOTUBONPABHOIO IEUCTBUS B JAEHCTBYIOLIEM ['paKITaHCKOM KOJIEKCE HE
HCIIOJIb3yeTCsl. BMECTO 3TOro Mbl BUIUM, YTO ITOHATHE IIPOTHUBOIPABHOE JCSIHUE
MCIIOJIB3YETCS B 00513aTENIbCTBAX, BO3HUKAIOIIUX U3 MpUUMHEHUs Bpeaa. Ha mepBbiit
B3[JIS KQXKETCS, UTO 3TH JIBA TOHATHUS BBIPAXKAIOT OJTHO U TO e 3HaueHue. OqHaKko
€CJIM YTOUYHUTH ITU MOHSTHS, TO MOHATUE «IIPOTUBOMPABHOE JICVCTBUE)» O3HAYAET,
YTO KAKOE-TO JAEHCTBUE 3AIIPEIICHO TOJBKO B IOPUANYECKUX JOKYMEHTax. B aTom
CMBICJIE JJAHHOE TMOHSITUE BBIPAXKAET y3KUU cMmbIci. C Apyroil CTOpOHBI, OHSATHE
«TPOTUBOTPABHOE JIEUCTBHE» HMEET OoJyiee IMIUPOKOEe 3HaueHue. To ecTh OH
BKJIIOYAeT B ce0si HE TOJBKO IOPUIWYECKUE JIOKYMEHTHI, HO M JOTOBOPHI U
COTJIAIIEHUS] MEXAY CTOPOHAMH, JEJIOBYK MNPAKTUKy. B cBA3n ¢ 3TuUM
1EJeCO00pa3HO MCIOJIb30BAaHUE TMOHSATUS «IPOTUBONPABHOE JEUCTBUE» MpHU
MIPUMEHECHUU MEPBI TPaXKJAHCKO-TTPABOBOM OTBETCTBEHHOCTH.

Eme onnoii opMoii HapylieHus: 3aKoHa sIBJIsIETCsl OesneiicTBue. besnelicTBue B
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JaHHOM CJIydac sABJIACTCS (l)OpMOfI IMIaCCUBHOT'O IIOBCACHHUSA M BbIPAXKACTCA B
HGCO6J’IIOI(CHI/II/I HOPM IIpaBa. B YaCTHOCTH, CCJIIM 3aKOH OIIpCAC/IICT, KakK
HeﬁCTBOBaTb B COOTBCTCTBYWOIIMX CUTyallUAX, TO 663I[CI>'ICTBHG ABJIACTCA

2 0.0qyulov.Fugarolik-huqugiy javobgarlikni qo‘llash asoslari.//Qonun himoyasida.1999.Ne9. B. 16-19.
3 https://cyberleninka.ru/article/n/sootnoshenie-viny-i-protivopravnogo-povedeniya-v-grazhdanskom-prave
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He3akoHHBIM. OpuH wn3 pycckux yueHelx HM.C. CaMomieHko 3asBHWII, 4YTO
«0e31eNCTBUEM SIBIISIETCS HECOBEPIIIECHUE IEHCTBUHN, MPEAYCMOTPEHHBIX 3aKOHOM).
WupiMu  croBamu, Oe€3l€WCTBUEM  CUUTACTCSl  HECOBEpIICHHE  JICHCTBUA,
BO3JI0KEHHOTO Ha JIUIIO B KA4eCTBE 00SI3aHHOCTH.
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[IpotuBompaBHOE  Oe3aciicTBUE WMeeT OOBEKTHBHBIE W  CyOBEKTHUBHBIC

xapakTepucTuku. OOBEKTUBHBIM  MpU3HAK  OE3NEeHCTBUS ~ O3HAYaET, YTO
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IPABOHAPYLIUTENb J0JKEH UCIIOIHUTH 00A3aHHOCTD, PEAYCMOTPEHHYIO 3aKOHOM,
oroBopoM uin 0obr4aeM. CyObeKTUBHBIN MPU3HAK O34 CTBUS CYLIECTBYET, €CIIU
IIpaBOHAPYLIUTENb UMeEeT BO3MOKHOCTb VICIIOJIHUTD 00513aHHOCTb,
IIPEyCMOTPEHHYIO 3aKOHOM, JOTOBOPOM HJIM BOOOIIE.

HerpynHo nokaszaTe, 4TO €cTh OOBEKTHBHBIN mpu3Hak Oe3nelictus. Hampumep,
€CJIM TPEAMETOM JOrOBOpPA SIBIIAETCS CTPOUTEIBCTBO TPEXATAXKHOIO JOMa, TO
noJpsiAuuK OepeT Ha cedst 00513aTeNbCTBO MOCTPOUTh TakoM oM. B aTom ciyuae
IpU HapyLIEHUHU 3TOr0 00sA3aTeNbCTBA OTYETIMBO BHJIEH OOBEKTHUBHBIA MpPHU3HAK
Oe3neicTBHS.

Crnenyer OTMETHTb, YTO NIPU HAIUYUU OOBEKTUBHOTO IpHU3HAKa Oe3neiCTBUS
BO3MOXKHO HMCKJIFOUEHHE TMPOTUBONPABHOTO IMOBEAEHUS TMpPU OTCYTCTBUU
CyOBEKTHUBHOIO TpH3HAKa O€3AeMCTBUS: XOTS JIMLO JOJKHO OBLIO BBITOJHHUTH
BO3JIO)KEHHYIO Ha HEro 00s3aHHOCTh, HO HE MOIJIO 3TOro caenarb. CyObeKTUBHBIM
IPU3HAKOM  IPOTHUBOIIPABHOIO Oe3nelicTBUA  SIBISIETCA CIIOCOOHOCTD
IPABOHAPYLIUTENS UCIIOJHUTh CBOE 00S3aTENbCTBO B CIIOKUBLICIHCS KOHKPETHOM
curyauuu. lcnonHenuto oOs3aTenbscTBA MOTYT IOMEIIaTh OOCTOSITENBCTBA
HENPEOJ0IMMON CHUJIBI, OTCYTCTBHE (PU3UUYECKUX CHJI WM OMbITA, SMOLIMOHAIBHOE
COCTOSIHME, BO3pacT, COCTOSIHME 370pPOBbsl, OTCYTCTBHE  HEOOXOIUMOTO
MHCTPYMEHTAa U 000pyaoBaHus. ECiM JAMII0O HE BBINOJIHSET CBOIO OOS3aHHOCTD,
BO3HHMKAET HEOTBPATUMOCTb MPECTYTUICHUS.

OTtcyTcTBHE OOBEKTUBHOTO WM CyOBEKTHMBHOIO MpU3HAKa O€31eHUCTBUSI BEAET K
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OTCYTCTBUIO MPOTUBOIPABHBIX JACHUCTBUUA H, KaK CJIEACTBUE, K HCKIIOUYCHUIO
rPaXKJaHCKO-IIPaBOBOM OTBETCTBEHHOCTH. B muTeparype crpaBeyInBO OTMEYAETCH,
YTO MPOTUBONPABHOCTh NPUYMHEHUS BPEAHBIX IMIOCIEICTBUM HE CIEAYET
MIPUHUMATH Ha BEPY, @ TOTOMY JOMYCTUMO JIOKa3bIBaTh, YTO BPEIHBIC MOCIIEICTBUS
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HACTYIIWIIM IPaBOMEPHO®,

[TpoTuBonpaBHOE Oe3/EHCTBUE MPEACTABISAET COOOW HapyIICHHE MMIEPAaTUBHBIX
HOPM: TIACCHBHBIM TPABOHAPYIIUTEIh HE TMPUHUMAECT HEOOXOAUMBIX MEp
(me¥cTBHiA) IS WCIIOJHEHHS CBOETO 00s3aTeIhCTBA M HE BBINOJHACT ero. J[ims
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OTIPEJICICHHUS] OTCYTCTBHSI CyOBEKTUBHOTO MpH3HAKa Oe3ACHCTBUS HEOOXOIUMO

A0Ka3aTb, 4YTO JIUIO IMPUHAIO MCPBI 110 MPCAYIIPCIKACHUIO HACTYIINICHUA BPCIHBIX
HOCHC,HCTBHﬁ, HO IIPCOAOTBPATHUTH HX BCC KC HC MOIJIO. I[JBI IIPUBJICUCHUA K
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OTBETCTBEHHOCTH 32 XaJIATHOCTh BAKHO YCTAHOBUTb, UMENACH JIU Yy JIMIIA PeabHas
BO3MOYKHOCTb IIPEAOTBPATUTH NMPUUMHEHUE Bpea. Eciau Ol Takoil BO3MOKHOCTH HE
ObLIO, Tepel HaMu HEU30€KHOCTh HAPYILIEHUs, OTCYTCTBUE CYOBEKTHBHOIO
npu3HaKa 0e3/1ecTBuUSI.

CornacHO  OOILIETEOPETUYECKUM  TMPEJICTABICHUSAM peajgbHasi BO3MOYKHOCTh
BBHITIOJIHATh CBOM OOSI3aHHOCTH W TPENOTBpaIlaTh BPEIAHbIC MOCIEICTBUS MOMKET
OTCYTCTBOBaTh B CHIIy OOBEKTHBHBIX ((hopc-maxop) M CyOBEKTHBHBIX (BO3pacT,
3JI0POBbE, CTAXK) IPUUKH.

Kak mpaBuio, JeIMKTHBIE MPABOHAPYIICHHS MOTYT OBITh COBEPIICHBI Kak
nercTBueM, Tak U OesnelictBueM. Hampumep, eciu Bpel 340pOBbIO MPUYMHEH
MOBEJACHUEM MPABOHAPYLIUTENS B CiIy4ae C HOXKOM, TO Bpel MNPUUUHSIETCS
NajleHueM IBETKa M3 OKHAa MHOTO3TaXXHOTO JOMa Ha HaxOJAIIErocs BHU3Y
YeJI0BeKa, a COOCTBEHHUKA JIOMa HE3aKOHHBIM B JICHCTBUMU.

B OykBambHOM CMBICTIE MPOTHUBOMPABHOE IEHCTBUE WM OE3JEHCTBUE SIBISETCA
CJIEICTBUEM HAapYIICHUs HOPMBI O TOM, YTO «OOS3aTEIBCTBO JOJDKHO OBIThH
VICITOJTHEHO.

Cnegyer  OTMETUTh, 4YTO  COMVIACHO  JICHCTBYIOIIEMY  TPaKJAHCKOMY
3aKOHOJATEIbCTBY 0053aTE€NbCTBA JENATCA HA AaKTUBHBIE M  TACCHUBHbBIE
oOs3aTenbeTBa. ECnu TOMKHUK TOHKEH COBEPIIMTH ONpPENeNeHHbIe TEUCTBUS IS
KpeauTopa (rmepeaaTb UMYLIECTBO, BHIIOJHUTH Pa0OTY MM OKa3aTh YCIYTy), TO 3TO
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00513aTEICTBO SIBJISIETCS aKTUBHBIM 00s13aTEIBCTBOM. B 3TOM ciydae kpeautop
BIIPaBE MOTPeOOBATh OT JOJDKHHUKA COBEPIICHUS dTUX ACHCTBHN. Ecn 10mKHUK HE

4 Kysnenosa, O. A. COOTHOCXEHHE IPOTUBONPABHOCTH, BUHBI U HETIPEOI0TMMON CHITbI Ha IIPUMEPE OTBETCTBEHHOCTH
cenxo3npousBoaurens / O. A. Kysnenosa // Becraux Ilepmckoro yausepcurera. FOpuancxeckue nayku. — 2013. —
Ne 2 (20). — C. 127-139.

181 |Page

_~_\
—\
ﬁ
-_
E- CONFERENCE
SERIES




Karwrv e
FIIERrN
pi

E- Conference Series

’.——-\‘\
—\.\
ﬁ

E- CONFERENCE

Open Access | Peer Reviewed | Conference Proceedings

SERIES

Proceedings of International Conference on Scientific Research in Natural and Social Sciences
Hosted online from Toronto, Canada.

Date: 5% January, 2023

ISSN: 2835-5326 Website: econferenceseries.com

UCTIOJIHACT OTO  O00S3aTeNbCTBO, TO JEHCTBHA JOJDKHHKA  MPHU3HAIOTCA
HEMPaBOMEPHBIMHU.

Taxxe KpeaUTOp CMOXKET 3aMPETUTD JOJDKHUKY COBEPIAThH T€ WM UHBIC IEUCTBUS.
Hanpumep, kpenuTop uMeeT mpaBo MOTpedOBATh OT AOJDKHUKA HE MPOJABaTh J0M,
KOTOPBI OH XO4YeT KyNHUTh B OOMEH Ha 3akiT. B »ToM ciydae 0053aTeiabCTBO
npruoOpeTaeT macCUBHBINA XapakTep. Ecinu maccuBHOE 0053aTeNbCTBO TOJDKHUKA HE
UCTIOJIHEHO, TO €ro IMpaBOHApYIICHHWE MpOsBISETCS B Buae Oe3neicTBus -
HEHa/JIS)KAILEro UCIIOIHEHUsI 00s13aTENIbCTBA.
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